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Legal Article

Key Amendments in Vietham Laws on Importation
of Used Machinery and Equipment
(Effective from June 15, 2019)

On April 19, 2019, the Prime Minister of Vietnam issued Decision No0.18/2019/QD-TTg(the “Deci-
sion”) setting out the amended rules for the importation of used machinery and equipment which
is to be effective from June 15, 2019. The below summarizes key amendments of the Decision:

% Machinery and Equipment, and Technological Line

Machinery and equipment: a complete structure comprised of parts, groups of parts, and
components that are interconnected to operate to serve the intended purposes.

Technological line: a system of machinery, equip ment, tools and/or devices that are installed
or interconnected on a fixed site according to a technological process or diagram to ensure
synchronous operation serving manufacturing.

% Import Requirements

As the Decision adopts Korean standards on safety, energy-saving and environmental protection
standards, import procedures for used machinery and equipment and technological line manu-
factured in Korea will become simpler for Vietnam importers In particular, production capacity
and energy consumption standards for used machinery and equipment which were difficult to
meet and assess are entirely deleted in the Decision, which has resulted in relaxed import re-
quirements.

However, the Decision added a new import requirement that used technology should be utilized
by at least three manufacturers located in OECD member countries, which means that an import
would be difficult unless imported facilities are related to high-technology industry.
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1. Used Machinery and Equipment (manufactured within ten years) (Article 6)

1) The year of manufacture of any used machinery and equipment arrived in Vietnam should
be less than ten years. For example, if any used machinery or equipment are to be imported
in 2019, only those goods manufactured after 2009 (2019-2009=10 years) may be imported.
However, 15 years or 20 years may be applied to items specified in Schedule 1 of the same
Decision.

2) Machinery and equipment should be manufactured in compliance with the Vietnamese
technical regulations (QCVN), Vietnamese standards (TCVN), G7 standards or Korean stand-
ards of safety, energy saving and environmental protection.

2. Used Technological Line (Article 5)

1) Technological line should be manufactured in compliance with the Vietnamese
technical regulations (QCVN), Vietnamese standards (TCVN), G7 standards or Korean
standards of safety, energy saving and environmental protection.

2) Technological line should have 85% or higher production capacity or performance
initially designed.

3) Raw materials and energy consumption should not exceed 15% of that initially
designed.

4) Technology utilized in relevant technological line to import should not be included in any
list of technologies prohibited or restricted for technology transfer set forth in Decree No.
76/2018/ND-CP (May 15, 2018).

5) Technology utilized in relevant technological line should be being used by at least three
manufacturers located in OECD member countries.

3. Used Machinery and Equipment (manufactured longer than 10 years ago) (Article 9)

1) Even if the year of manufacture is past ten years, such used machinery and equipment may
be imported with approval of the Ministry of Science and ICT, subject to that the 2) and 3) of
above Article 2 is satisfied.

10
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% Required Documents and Import Procedures

The Decision adds more strict conditions on documents which are required to be submitted upon
import. A copy of certificate of enterprise registration sealed with corporate stamp certificate of
enterprise registration needs be submitted. Also, an original copy of certificate of compliance
of used machinery and equipment issued by manufacturer should be notarized by consular of-
ficials, and it must be submitted together with Vietnamese-translation.

After machinery and equipment are arrived in Vietnam, importers may be granted with a 30-day
grace period if they fail to submit all additional documents required by law. However, a failure
to meet such due date will result in additional costs for warehouse storage, etc. and additional
tax may be imposed by the Customs for violation of the customs law. Thus, required documents
must be verified prior to importation of any machinery and equipment.

1. Required Documents for Import

1) Basic import clearance documents required by the customs law
2) A copy of certificate of enterprise registration (ERC) sealed with corporate stamp
3) (Technological line) Inspection certificate issued by designated inspection agency

4) (Machinery and equipment)

- Machinery and equipment manufactured in G7 countries and Korea require submission
of an original copy of certificate issued by relevant manufacturer to prove that the machinery
and equipment meet the relevant import requirements (year of manufacture and manufac-
turing standards)—Vietnamese translation also needs be submitted.

- Machinery and equipment manufactured in any other countries or with no certificate
issued by manufacturer require submission of an inspection certificate issued by desig-
nated inspection agency.

2. Import Procedures
1) All required documents need to be submitted to the relevant Customs upon submission of

import declaration form and the Customs shall proceed with the customs clearance proce-
dures only if all required documents meet the relevant requirements.

11
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2)If any importer fails to submit additional required documents (certificate issued by manu-
facturer or inspection certificate issued by designated inspection agency) upon submission
of import declaration form for import of machinery and equipment, the relevant import
goods shall be carried-in to warehouse and the importer must submit the required docu-
ments to the customs within 30 days or additional tax (penalties) shall be imposed for viola-
tion of the customs law. However, this penalty provision shall not apply to technological line
as certificate of such facilities shall be issued prior to export in the relevant export country.

< Other Observations

Inspection certificate shall be considered valid if issued by designated inspection agency six
months and 18 months prior to arrival in Vietnam for machinery and equipment and techno-
logical line, respectively.

Alist of designated inspection agencies may be found on the website of the Ministry of Science
and ICT of Korea. However, inspection certificate issued by the existing inspection agencies
may be used for 60 days since the enforcement date of the Decision. Meanwhile, two inspec-
tion agencies (Korea Authorized Inspection & Research Institute Co., Ltd and Bureau Veritas
Korea Company Ltd.) located in Korea have been newly added as inspection agency.

12
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Legal Article
Secured Transaction Law Reforms: Issues and

Implications

+3* Background: Reformation Gaps between CivilCode and GuidingDocuments

To keep pace with ever-changing daily practice regarding secured transactions, related content
in regulations shall be changed frequently

Although it is highly uneasy to amend Civil Code that often, it finally was changed in 2015

Yet the Decrees below guiding the old law (Civil Code 2005) still remain their effectiveness

- Decree 163/2006/ND-CP on secured transactions dated 29 December 2006 (“Decree
163”); and

-Decree 11/2012/ND-CP amending some articles of Decree 163 dated 22 February 2012
(“Decree 117)

% ISSUE 1: Effectiveness

When a legislative document is ineffective, its guidance documents are also ineffective

Do Decree 163 and Decree 11 still take effect while there is no decree guiding the secured
transactions under Civil Code 2015?

Legally speaking NO. However, because there is no replacement available, they are currently
applied

% ISSUE 2: Confusion regarding “property to be formed in the future”

Not all properties that the debtor acquires after the creation of a secured transaction is

15
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Currently property to be formed in the future includes the followings:
— Property acquired with money borrowed from lenders;

— Property that is being created and is unfinished at the time the secured transaction is
entered into;

—Property that has already come into existence and is of the kind that the law requires
registration of ownership but is not registered until after the secured transaction is
entered into

In perspective of the real property (including property attached to land) which is the most
preferable collateral, the law is silent on whether the land use rights to be a property to be
formed in the future

This makes credit institutions very confused, also discouraging the financial stability of
businesses starting the development projects

% ISSUE 3: A pledge agreement or a mortgage agreement for security over
shares and capital contributions

pledge of property means the delivery by one party of property under its ownership to another
party as security for the performance of an obligation

While mortgage of property means the same but without transferring such property to the
mortgagee

Pledge agreement is referable in practice. Mortgage of equity interest should be an option for
the parties to consider

% Implications

The effectiveness of guidance legal documents is controversial, but officially they are in effect

There are recent movement and proposals of practitioners/scholars regarding new decree
toreplace Decrees 163 and 11 such as defining land use rights as a property to be formed in the
future

However itis still unclear when the new decree will be passed or what it will look like, so we
need to be keep updated

16
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The content and opinions expressed within Shin & Kim’s newsletter are provided for general informational purposes only and
should not be considered as rendering of legal advice for any specific matter.
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