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Shin & Kim is a leading Korean law firm provid-
ing comprehensive legal, accounting, tax, com-
pliance and regulatory services. Its clients in-
clude multinational companies, conglomerates,
global financial institutions and government
agencies. Shin & Kim’s finance team regularly
advises its clients on the most complex and
significant M&A transactions, and has the ex-
pertise and experience to advise on loan financ-
ings, notes issuance, financings of leveraged
buyouts and public takeovers, asset-backed
financings and customised financing struc-
tures. It has been dominant in the acquisition
financing market, which has recently become
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the most active sector due to its importance for
high-profile M&A. In recent years, Shin & Kim
were advisers to some of the largest acquisition
financings in Korea, including: KRW4.3 trillion
(USD3.2 billion) financing for MBK’s acquisition
of Homeplus; KRWS3 ftrillion (USD2.7 billion) fi-
nancing extended to SK Hynix for its acquisition
of Intel’s SSD business and Dalian NAND’s flash
facility; and KRW1.2 trillion (USD1 billion) refi-
nancing provided to Centroid Investment Part-
ners’ acquisition of Taylormade.
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the invaluable guidance on writing this article.
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Acquisition Finance in South Korea: an
Introduction

Korea’s M&A market saw a dramatic increase
in M&A activities in 2021 due to abundance
of liquidity in the market, followed by a steep
decline by the end of 2022. Korea was not
immune from being affected by uncertainties
created by interest rate hikes and geo-political
tensions which led to a global economic down-
turn. A significant pick up in the M&A activities
in Korea is currently not expected if the general
economic outlook in the latter half of 2023 does
not improve.

Given the current state of the M&A market,
acquisition finance activities have also slowed
since the third quarter of 2022. Lenders and bor-
rowers alike have focused on rolling over exist-
ing facilities rather than negotiating new loans or
refinancing existing facilities.

As for deal terms, lenders are taking a conserva-
tive approach, and under the current market cli-
mate borrowers are less likely to be successful
in asking for terms that are off the norm or have
not been tested in the market.
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In terms of market players, domestic private
equity firms will likely continue to play a signifi-
cant role as borrowers in the Korean M&A mar-
ket, along with Korean conglomerates as strate-
gic buyers of businesses. On the lenders’ side,
Korean domestic banks and securities houses
are likely to remain as the most active lender
group in the acquisition finance sector. How-
ever, overseas private equity firms and interna-
tional banks are showing increased interest in
filling the liquidity gap created by the domestic
financial institutions, taking a more conservative
approach to underwriting new loans. The chal-
lenge for these institutions will be to find effec-
tive means to comply with and navigate through
various regulatory requirements, including those
found under the foreign exchange regulations, to
provide credit to borrowers in Korea.

Financing Structure

For acquisition loans, generally a special pur-
pose vehicle (SPV) is newly established by a
sponsor as the borrower of the acquisition loan
and the acquirer of the target. Upon consum-
mation of the acquisition, the target will become
the subsidiary of the borrower. The acquisition
loan is usually repaid in one lump sum at matu-
rity. The term of the acquisition loan is usually
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between two and five years. If the borrower
elects to prepay the loan, a prepayment fee will
usually apply if the loan is prepaid between 12
and 18 months from the drawdown.

In terms of security, an acquisition facility is
generally secured by the target’s shares and the
borrower’s bank accounts. The target assets
may not be used as collateral to secure the
acquisition loan due to breach of fiduciary duty
concerns, discussed in more detail below. For
the same reason, the target may not provide a
guarantee to support the payment obligation of
the borrower, as such guarantee will constitute
an upstream guarantee.

The acquisition loan agreement in Korea typi-
cally contains a robust set of representations,
warranties and covenants. The most common
financial covenants required by the lenders are
the ratio of net debt to EBITDA, and the ratio of
the loan to the value of the shares provided as a
security (generally in respect of publicly traded
target companies).

Lenders may consider covenant-lite documenta-
tion, if the financing is provided for an acquisi-
tion of a minority equity interest in a target. In
the case of acquisition of a minority interest in a
listed company, the lenders may forego stringent
documentation terms in place of a strict loan to
value test (the ratio of a loan to the value of the
listed shares granted as a security).

Supreme Court Case on LBOs

Under Korean laws, the directors of every com-
pany owe a strict fiduciary duty to their com-
pany. In the context of a leveraged buyout (LBO),
therefore, the target pledging its assets to sup-
port the acquisition loan being obtained by its
acquirer gives rise to the question of a breach of
fiduciary duty by the target’s directors. To avoid
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this issue, it is generally accepted that so long
as the borrower remains as the parent of the
target company, the acquisition loan may not
be secured by the target’s assets and the target
may not issue a guarantee in favour of the bor-
rower’s lenders regarding the acquisition loan.

The Supreme Court of Korea, however, has
taken the position that if the borrower and the
target merge after the acquisition and the target
becomes the surviving company, the acquisition
loan may be transferred to the target without
the target’s directors breaching their fiduciary
duty. The Court distinguished this type of LBO
(a merger-type LBO) from a structure where the
target’s assets are provided as collateral to the
borrower’s acquisition loans and further went on
to hold that the target could not be considered
damaged by the merger in such case.

However, a potential buyer in an acquisition
should carefully approach the merger-type LBO.
In 2021, the Supreme Court of Korea found a tar-
get’s directors guilty of breach of fiduciary duty in
respect of certain merger-type LBO transactions.
The Court held that the target provided its assets
to secure the borrower’s debt financing without
obtaining any profits, and further emphasised
that the mortgage established on the target’s
real estate could be viewed as also securing the
borrower’s debt financing. The Court also held
that the borrower did not engage in any business
other than serving as a special purpose vehicle,
whereas the target owned tangible and intangi-
ble assets with substantial monetary value and
generated actual operating profits.

Transaction parties to an acquisition financing
will need to stay current on the evolving issue
of fiduciary duty obligations in structuring the
financing. Korean courts will likely consider all
the facts and circumstances of the financing to
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determine whether a particular LBO involves a
violation of such duty.

Syndicated Facilities and Interest Rates

A financing institution may choose to underwrite
the entire acquisition loan facility and engage
in multiple sell-downs after the closing or invite
other lenders to form a syndicate in order to
finance the acquisition. Although syndicated
acquisition loans are common in the market,
there has been an increasing trend towards a
single leader or a small group of arrangers fully
committing to the entire facility followed by post-
closing sell-downs.

In order to facilitate sell-downs, the lead arrang-
er may offer interest rate options in the financ-
ing terms which allow a loan transferee to select
either a fixed rate or floating rate of interest with-
in a certain designated period of time after the
initial utilisation of the loan.

Floor rate and market flex provisions were sel-
dom included in acquisition financing terms pri-
or to 2022. However, due to the recent interest
hikes and liquidity crunch, more lenders prefer
to have these interest rate protection options
reflected in the financing terms for increased
chance of successful syndication.

Bridge Loans

A bridge loan is one of the popular ways to
finance large M&A. Bridge loans are generally
put in place to bridge the gap between the ini-
tial funding of the acquisition and the borrower
obtaining the longer-term funding of the acquisi-
tion. There are various types of bridge financing
depending on the types or the value of the col-
lateral provided by the borrower or the sponsor.

One of the most common bridge loan types is
a short-term bridge loan where a private equi-
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ty buyer incurs a financing to bridge the gap
between the acquisition closing until the buyer
can secure equity financing from its limited part-
ner (LP) investors. Such bridge loans are tem-
porary loans with a maturity of one year or less.

These bridge loans are secured by the equity
commitment issued by the general partner (GP)
investor or the private equity (PE) sponsor, which
provides that the GP investor or the PE sponsor
is responsible for repayment of the loans should
there be a default. Such equity commitment usu-
ally provides that at maturity or upon accelera-
tion of the bridge loan due to an event of default:

+ the PE sponsor is required to make an equity
contribution to the borrower in an amount
equal to or exceeding the respective bridge
loan principal and interest amount; and

+ the GP investor is required to make capital
calls to its LP investors for the purpose of
enabling the PE sponsor to repay the loan.

Prior to the amendment of the Financial Invest-
ment Services and Capital Markets Act in 2021,
it was unclear whether a PE fund could issue
an equity commitment under the Act in connec-
tion with a financing. However, the amendment
clarified that a PE fund is able to issue an equity
commitment in connection with a loan, so long
as a certain leverage ratio limit is complied with.

Tender Offers

Obtaining an acquisition financing to fund tender
offers has become a trend in the Korean mar-
ket. A tender offer made for Ostem Implants in
the earlier part of 2023 is an example of such
trend, where the sponsor contemplated using
the acquisition loan proceeds to partially fund
the tender offer.
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Under the Financial Investment Services and
Capital Markets Act, a tender offer report must
be filed with the Financial Supervisory Service
and the Korea Exchange before a tender offer is
made. The filing must be accompanied by docu-
ments evidencing that the funds necessary for
the tender purchase have been secured.

Until recently, Korean financial regulators
required the potential tender offeror to deposit
cash in a tender purchase account and submit
documents relating to the account as evidence
of secured funds. Such cash deposit require-
ment meant that the mechanism of securing and
releasing loan proceeds for the tender offer had
to be carefully negotiated and documented to
ensure that the transaction could proceed with-
out any hiccups.

However, in recent years, regulators have been
willing to take a more flexible approach to secur-
ing tender purchase funds before filing a tender
offer report. More recently, financial regulators
have announced that a letter of commitment
issued by financial institutions may be recog-
nised, under certain circumstances, as evidence
that the tender offer funds have been secured.
Given such announcement, the authors expect
that potential offerors will more frequently use
a letter of commitment to evidence that funds
needed for tender purchases have been secured
in the future.

The Act on Protection of Financial
Consumers

With the implementation of the Act on Protec-
tion of Financial Consumers in 2021, the majority
of financial institutions participating in domestic
acquisition financing have also become subject
to the provisions of the Act.
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In light of the Act, the factors below should be
considered in the context of acquisition loan
documents.

* The Act limits the scope of parties that may
provide personal guarantees to those who
have a certain relationship with the borrower
(ie, CEO, largest shareholder, etc). Therefore,
a third party who provides a personal guaran-
tee for a borrower should be a person who is
allowed to provide a guarantee under the Act.
The Act places certain restrictions on prepay-
ment charges. In particular, a prepayment fee
can be charged if prepayment is made within
three years from the utilisation. A prepayment
fee cannot be imposed if the prepayment is
made after the three-year period.

Under the Act, demanding additional collater-
al or guarantees, which exceed the scope of
collateral or guarantees customarily required
to consummate the relevant transaction,

is prohibited. Financial regulators have not
yet provided a clear guideline regarding this
requirement, but in the acquisition finance
context, being granted additional collateral
(ie, when the borrower’s shareholders are
asked to provide both personal guarantees
and a pledge on the shares issued by the
borrower as security) may violate this require-
ment. Further regulatory developments
should be monitored to ensure that a security
package for an acquisition financing does not
result in breach of the Act.
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