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1) MULTI-PARTY INTERIM APPEAL ARBITRATION ARRANGEMENT PURSUANT TO ARTICLE 25 OF THE DSU, Article 1.
2) HFLI, “WTO 2HshZ L AA7|51 0|22 SCI0| Tfsh X 24" 'S AT, H278 H3S (2022), pp. 59-83.

3) MULTI-PARTY INTERIM APPEAL ARBITRATION ARRANGEMENT PURSUANT TO ARTICLE 25 OF THE DSU, Article 12..
4) ZAEI- L6, “WTO 44717 7is HX|0f M2 DSU HM26% SHHE SRl tiat 7", FEASRAM, H27#(2021), pp.

132-133.

5) Medida Provisoria No. 1.098, de 26 de Janeiro de 2022, "Dispde sobre procedimentos de suspensdo de concessées ou
de outras obrigagdes na hipdtese de descumprimento de obrigagdes multilaterais por membro da Organizagdo Mundial do
Comércio e altera a Lei n° 12.270, de 24 de junho de 2010". https://www.congressonacional.leg.br/materias/medidas—

provisorias/=/mpv/151491.
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8) Senado Federal Atividade Legislativa, LE/ N° 74.353, DE 26 DE MAIO DE 2022 Article 2.
https://legis.senado.leg.br/norma/35905339/publicacao/35907702

9) /bid.
10) /bid.




A102)."
3) WTO 8 S4XQI Hxiete| xj0|H

WTO DSU ¥ ¥ #3jo] W2, A4
2 DSU A21.5%0) wgt +4H 3L &5
ato], mfgo] m4=to] DSBO] WAE o|s}

A] Qkorehal gkt A-9ovt o] Ei= 7
oRE Fue 5 Yt ?

Jdd) Bepde] o gAY RA = waat
o] ‘Ba3} AgAag AMY B0l 553 A
oF HgshH, Aok HE 2Zo] i3] 14
=0] o]9jF A7T & Q= 7155 EItSto]
DSU A22.62904 #43l= GAE =4
U HEE BE A& AP 5 =S o=
Zolct.

Q:

2. EU TER¥}C] H|w

Buropean Union(°]3} “EU")S] 7H4 Trade
Enforcement Regulation(°]3} “TER”)
Bapdo] & AAZRA L FARE AR =

11) /bid., Article 10.

EUS] /1€ TER'P0] gltl, o= WTOY]
24 312 sdoly IRk 2 A2 B &
gt 1@% w9k mﬂ%ol 4 ”W’ﬂ

w2 e EUS) Aole] gls Bpaha
o 2ol e A9, BUZH WTO % %%
931301] uje} 29 ojelg B o 2
E_ 0].7ﬂ _Ao]— B O]EE_ ‘8‘3|_Q_‘61— 7—]0]{-4-:17_

2

%hi}ﬂt} $4, 748 TERS 79 34 thg
229] ¥9IE Bstel 5 ALY UaHS
ST g Aol US| e £A7h A

Zo] F3EIAE Aol wotol, B AP
Al gl 57 o] 73 A ZAo] of
PS8 24| 3 F712 A5kl QlTt.
oJ2{et EUS] TER: md 2] &o] tfsf
a5} 2 A4shs g et RR(@s ®
m ojre] HA)e 5§k Amahs
Bebo] Hg2A| 9k fARES Zech o
Q3 APl o == EU TERY] A% O 4
4 A 84 ok, @ At=ro] MPIAC] &
1] S AL 9710 7 sl Yol 9t}

rlo

rol

_l_4

» = a rlr
4)4

£
ot

12) Where there is disagreement as to the existence or consistency with a covered agreement of measures taken to
comply with the recommendations and rulings such dispute shall be decided through recourse to these dispute
settlement procedures, including wherever possible resort to the original panel. The panel shall circulate its report
within 90 days after the date of referral of the matter to it. When the panel considers that it cannot provide its
report within this time frame, it shall inform the DSB in writing of the reasons for the delay together with an

estimate of the period within which it will submit its report. WTO &

YollZdwal A HXjof 2ot doiZM(DSU) Hi21.5%.

13) Regulation (EU) 2021/167 of the European Parliament and of the Council of 10 February 2021 amending
Regulation (EU) No 654/2014 concerning the exercise of the Union's rights for the application and enforcement
of international trade rules. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32021R0167

14) Paulette Schueren, Nikolay Mizulin, Dylan Geraets & Edouard Gergondet, “Revised EU Trade Enforcement
Regulation Published”, (Mayer Brown, 16. Feb. 2021). https://www.mayerbrown.com/en/insights/publications/2021/02/

revised—-eu-trade—enforcement-regulation—published
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15) Panel Report, United States — Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/R, para. 7.43.
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16) Panel Report, Canada—Export Crediits and Loan Guarantees for Regional Aircraft, WT/DS222/R, para. 7.170.

17) DSU Article 23.2.

18) Panel Report, United States-Sections 301-310 of the Trade Act of 1974 (‘US-Section 301 Trade ACT"), WT/

DS152/R, para. 7.44.
19) DSU Article 23.2.
20) DSU Article 22.3.

21) Appellate Body Report, United States-Import Measures on Certain Products from the European Communities,

WT/DS165/AB/R, para. 120.
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22) Panel Report, US-Section 301 Trade Act, para. 7.38.
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23) Within 60 days after the date of circulation of a panel report to the Members, the report shall be adopted at a
DSB meeting unless a party to the dispute formally notifies the DSB of its decision to appeal or the DSB decides
by consensus not to adopt the report. If a party has notified its decision to appeal, the report by the panel shall
not be considered for adoption by the DSB until after completion of the appeal. This adoption procedure is
without prejudice to the right of Members to express their views on a panel report. DSU Article 16.4

24) Minutes of Meeting of the DSB of 30 August 2021. https://www.worldtradelaw.net/document.
php?id=dsbminutes/M455.pdf&mode=download#page=12
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25) As a general rule, the proceedings shall not exceed 60 days from the date a party to the dispute formally notifies
its decision to appeal to the date the Appellate Body circulates its report. In fixing its timetable the Appellate
Body shall take into account the provisions of paragraph 9 of Article 4, if relevant. When the Appellate Body
considers that it cannot provide its report within 60 days, it shall inform the DSB in writing of the reasons for
the delay together with an estimate of the period within which it will submit its report. In no case shall the

proceedings exceed 90 days. DSU Article 17.5.

26) United Nations, Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries,

Article 49. Object and limits of countermeasures

1. An injured State may only take countermeasures against a State which is responsible for an internationally
wrongful act in order to induce that State to comply with its obligations under part two.

2. Countermeasures are limited to the non—performance for the time being of international obligations of the
State taking the measures towards the responsible State.

3. Countermeasures shall, as far as possible, be taken in such a way as to permit the resumption of performance

of the obligations in question.
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27) Countermeasures are limited to the non—performance for the time being of international obligations of the State

taking the measures towards the responsible State.

28) Lex specialis: These articles do not apply where and to the extent that the conditions for the existence of an
internationally wrongful act or the content or implementation of the international responsibility of a State are
governed by special rules of international law. /bidl, Article 55.

29) Panel Report, European Communities—Measures Affecting Trade in Commercial Vessels, WT/DS301/R, para. 7.205.

"Appeals into the Void, 0ff (2 HEEX| &£




=t WIO 24 312 Alxolle= ts £
off Tt AHA] A2} 7o) 9ler, s 1ol
A 2gd Ao Balth. &, Hepd 2 DSB
O A 5 glo] A oR the 2AE 7]
g4 Qg Zlo 2w

UZ7IE 4] S RO AR

FEH 0= £ $Y2AH WIO 24sa

359 49, Wae § 2171 DU uh
BEbge] o 9 Alele] ue} ohE A2
WTO 2t UA3H vt Wetdt 7

s
flo
=
ot
e

5o the) WTO 24 7]
WA e Bk 71
A A2 olod Wk Aol

shopsr}, webd AAHZA7} o

o 2 b

oe e ol

ml =

o 3
He

)
o,
%o,
o
)

gHel=o] Hisf 82 7hede W o=

Hltt,

tlo

2.5 =91 o5 S R Al

DSUSH & 4AE 7FsAde] gl &5t
1, A7) 5 ZAPE Akl whEt o
== A= B BUSE AR 2318 A
Hohe 242 AEElE = 9l @ Plstol 4
& FIES A4S TIsAY @ HAgth v
o] &3t wfd Aol diet J4E Fu
state] BEg w3 & 9l dds Hdshe

detisto] B AesIE U 5

M

it

n)=o] R F o= qigkst AlE 9 A9S of
ZFOR 3 S o] BukS A7IE =
7} FoJslAY B 1A E o|etEE Qrais
7397t 2P} webs njZo st 1
g BuAo disf Fast Ad4d 3¢ ol
G palos BEsh 4 e WIS
® o)) 4L EotEs T Bl

] =

WTO 24 312 HA4=

itiA
)
ol

30) IS, D20] 44717 QS 2T 9= F2 D2E 1), 020] IAZO| 23| 39 S 222 =218 4 UL,
31) US Congressional Research Service, “WTO Dispute Settlement: Status of U.S. Compliance in Pending Cases’
(CRS, 23. Apr. 2012). https://www.everycrsreport.com/reports/RL32014. htm
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Abstract

Study on the WTO Agreement

Com patibi!it_y and Utiliga_tion of Joyeong MAENG

the Imposition of Provisional (iymaeng@shinkim.com)

Measures under rAppeaIS |nt0 gr:izggcphﬁiflntemational

the Void;: Focusing on Brazil's S, SEOUL NATIONAL
.~ UNIVERSITY

Provisional Measure 1.098/22 (Gypark1215@snu.ac. k)

In response to the de facto paralysis of the WTO Appellate Body, Brazil has introduced a provisional
measure that allows for unilateral countermeasures in cases where the opposing party files an "appeal
into the void" against a panel report. This is aimed at addressing the issue of indefinite delay in the
adoption of panel reports due to the Appellate Body's inability to review such appeals. However, the
measure raises serious concerns of violating WTO dispute settlement rules (DSU), particularly Article
23, as it permits retaliatory actions without prior authorization from the Dispute Settlement Body (DSB).
Brazil may attempt to justify its measure by invoking general principles of international law, such as
the ILC Draft Articles on State Responsibility, and by interpreting Article 16.4 of the DSU regarding the
meaning of the completion of an appeal. However, this justification has limitations. Firstly, according
to the principle of lex specialis, when special rules like the WTO agreements exist, they should take
precedence over general norms. Secondly, even before the suspension of the Appellate Body, appeals
typically took more than 90 days to complete, suggesting that the mere lapse of the 90-day period
does not necessarily imply the completion of an appeal as required by Article 16.4.

This study focuses on analyzing the WTO compatibility issues surrounding Brazil's provisional measure
and examines its potential implications for South Korea. Although the Brazilian government is unlikely
to apply this measure against South Korea at present, the Korean government should actively raise
the WTO inconsistency of the measure in case of any related disputes in the future. However, as a
last resort, South Korea may also consider introducing similar provisional measures to counter the
potential abuse of "appeals into the void" by countries like the United States. Even in such cases, a
cautious approach is necessary to ensure that the fundamental principles of the WTO norms are not
undermined.

This research contributes to the discourse on WTO disputes by providing an international law
perspective on the unilateral countermeasures adopted by major countries in response to the
prolonged absence of the Appellate Body. It also offers insights for shaping South Korea's trade
policies and underscores the urgent need for the international community to work towards the prompt
normalization of the WTO dispute settlement mechanism.

Keywords : World Trade Organisation, Appellate Body, Appeals into the Void, Provisional Measures,
DSU Article 23
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