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) Pederal Trade Commizsion Act 1914, as amended, 15 U 8.0 #45(){1) Unfair method of competition in affecting commerce, and unfsir or

decaptive act or practices in or affecting commerce, are hereby declared unjawful,

10} “Patont holders have a lawful right Lo exclude others from the marked, thus & patent conveys the right to cripple competition, The
court recognized that, if the parties to this sort of case do not settls, a court might declare the patent invalid. But, in light of the public
policy favoring settlement of disputes {among other considerations) it held that the courts could not require the partics to continue to
litigate in order to avoid antitrust ability,” (Actavis 2, TR, 918 o3 B8 B UB-L R,
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13) “In sum, a reverse payment, where large and unjuified, can bring with it the rick of significant anticompetitive effects; ona who
makes such 2 payment may be unable to explain and o justify it; such a firm or individual may well possess market power derivad
from the patent; a court, by examining the sise of lhe payment, may well be able to assess its Lkely anticompetitive affects along
with its potentiel justifications without litigating the velidity of the patent. and parties may well find ways io settle patent disputes
without the use of reverse payments. In our view, these considerations, taken together, outweigh the single strong consics ation?the
desirability of ssttlemants?that led the Fleventh Circuit to provide near—automatic antitrust immunity o reverse paymernt
settiements. {Actavis 24 19-80%)

14} “an observer with even a rudimentary understanging of esonomicy could condude that the arrangemsnt in question would have an
anticompetitive effect oxt custormers and markews” {2} California Dental Association v, Federal Trade Commission, 526 1.8, 756
(1999) wdofd & AT 71,
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{per se illegal)elvt FTC7} 5243} 7to 4l AHquick look analysis)7t oFdl, Qurzel &
2]o] o] 2ist HEE a-Fstdit, LholdAbE gk 7153 ‘FA gl gk i 71%

15) The FTC urges us 1o hold that reverse paymeni settlement agreements are presumpiively urlawfui and that courts reviewing such
agresments should procsed via 2 “quick look” approach, rather than applying & “rule of resson.” - () - We decline to do 50,
In Califormie Dental, we held (unanimously) thet sbandonment of the "rule of reason” in favor of presumptive rules {or a “quick—-
lock™ approsch) is appropriste only where "an observer with even a rudinwatary wnderstanding of economics could conclude thet the
arrangements in question would have an anticompetitive offect on eustomers and markets.” 528 ULS., at 770, 119 £.Ct. 1604; i, at
781, 119 8.Ct, 1604 (BREYER, J., concurring it pert and dissenting in part). We do not believe that reverse payment settlements, in the
context we here discuss, meet this eriterion, That is because the likelihood of & reverse parment bringing about anticompetitive effects
dapends upon its size, its scale in refation fo the payor's anticipated future litigation costs, ils independence from other services for
witich it might represent payment, and the lack of any other convincing justification. The existence and degree of any anticompetitive
consequence May &io vary as smong indusiries, These cumplexities lead us to conclude that the FTC must prove its case as in other
yule—of - reason cases (Actavis B4, 20~2149),
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18) Eleanor M, Fos, “Caw: and Materials on U8, Antitrust In Global Congext”, 3rd Edition, 2012, 189,
1) B, A ST AN B AgRalel Al ALY, 580 E,
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18} %t s normally not necessary to litigate patent validity to answer the antitrust question {unless, perhaps, o determine whether the
patent Migation s & sham).” (Actavis T4, 18%),

19 "An unexplained large reverse payment itself would riormally suggest that the patentee hes serious doubts about the patent’s survival "
{Actaviz T2, 18~192,

20 "the size of the unexpiingd reverse payment can provide a workable surragate for & patent’s weakness, all without forcing a court to
conduct a detafled expuration of the validity of the patent ilself.” (Aciavis §7%, 194,

21) "At leant, the “size of the payment from a branded drug manufacturer to & prospaciive generic is itse!l z strong indicator of
power" Pnamely, the power to charge prices higher than the competitive level” (Actavis %, 1870

72} "The payment may instead provide strong evidence that the patentss seeks 1o induce the generic challanger 1o abandon ts claim with a
share of its raonap - oly profits that would otherwise be lost in the competitive market.” (Actavis T, 151690

2 And that fach, in turn, suggesis thal the payment’s obiective is 10 main - tain supracompatitive prices to be shared among the patentes
and the challenger rather than face what rmght have been a compaiitive market — the very anticompetitive vonsequence that underlies
the claim of anfitrust unlaw - fulness, - (B2 - Bul, be that as it may, the payment {f ctherwise unexpldned) likely seeks o
prevent, the risk of compatition. And, as we have said, that conse - guence constizutes the relevant anticompetitive harm, {Actavis B4,
18~19%).
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