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JusTIN G. PERSAUD, STEVE SAUNDERS, PHILIPPE SHIN, BYUNG-TAE K,
Dr. NGun Cung Lian, Eric C. Rosg, MattHEW H. Batrp, Dominic J. Narpr, Jr.,
ALBERT VINCENT YU CHANG, RicarDO SiLva, AND Sara Frazio*

This article reviews significant legal developments in nations comprising the Asia Pa-
cific Region during 2012.1

I. Awustralia

A. NEwW REGULATION ON MARKET INTEGRITY

Australia is taking bold preventative strides to learn from the issues presented by the
U.S. and European markets on the regulation of dark pools liquidity, automated al-
gorithmic trading, and High Frequency Trading (HIFT). In 2012, Australia took two steps
to better understand and regulate dark liquidity and HFT. First, in July 2012, Australian
Securities and Investments Commission (ASIC) announced the establishment of two new
task forces to help ASIC understand the issues that arise with dark pools and HFT.2 Sec-
ond, on November 20, 2012, the ASIC announced new market integrity rules.3

* The 2012 Year in Review of the Asia Pacific Committee of the ABA Section of International Law was
coordinated and edited by Justin G. Persaud, LL.M. candidate at Osgoode Hall Law School and an attorney
practicing securities, ADR, litigation, commercial, and real estate law in the United States and Canada. The
following authors submitted contributions: Justin G. Persaud (Australia); Steve Saunders, Lecturer in
International Law, University of Toyama (Japan); Philippe Shin and Bynung-Tae Kim, Shin & Kim (Korea);
Dr. Ngun Cung Lian, Senior Research Fellow, Myanmar Development Resources Institute, Eric C. Rose,
Herzfeld & Rubin P.C., New York, New York, Matthew H. Baird, Environmental Counsel, Sydney,
Australia, and Dominic J. Nardj, Jr., Ph.D. student, Department of Political Science, University of Michigan
(Myanmar); Albert Vincent Y. Yu Chang, senior counsel, Warner Norcross & Judd LLP, Grand Rapids,
Michigan (the Philippines); and Ricardo Silva, Partner, Miranda Alliance’s Lisbon Headquarters, with the
assistance of Sara Frazio (Timor-Leste).

1. For developments during 2011, see Justin G. Persaud & Steve Saunders, Asia/Pacific, 46 INT'L Law.
483 (2012). For developments during 2010, see William A. Herbert et al., 45 INT'L Law. 455 (2011).

2. Media Release, Australian Sec. & Invs. Comm’n [ASIC], 12-290MR ASIC Makes Announcements on
Market Structure, Dark Liquidity and High Frequency Trading, ASIC (Nov. 21, 2012), http://www.asic.gov.
aw/asic/asic.nsf/byHeadline/12-290MR %20ASIC %2 0makes % 20key %2 0announcements%20on % 20market
% 20structure % 2C%20dark% 2 0liquidity % 20and % 20high % 20frequency %2 Otrading? opendocument.

3. Key Announcements on Market Structure, Dark Liquidity and High Frequency Trading, ASIC, http://www.
asic.gov.au/asic/ASIC. NSF/byHeadline/Market-structure (last updated Dec. 5, 2012).
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others are provided with shares in the surviving company as merger consideration and
remain as shareholders, the merger could potentially be invalidated on the ground that it
violates the principle of equal treatment of shareholders.

The Amended KCC repealed Article 470 of the Old KCC, which limited the total
principal amount of bonds issuable by a Korean corporation. As a result, we can expect to
see an increase in the number of cash-out mergers in which consideration is paid in bonds.

In addition, the Amended KCC now permits triangular mergers that provide the dis-
solving company’s shareholders with shares issued by the surviving company’s parent
company as consideration.!® Even if only a forward triangular merger is allowed and a
reverse triangular merger is still not permissible under the Amended KCC, this reform
will likely boost efficiency in corporate restructuring and promote strategic affiliations
between companies. In a forward triangular merger, the target company (dissolving com-
pany) merges with and into the subsidiary (surviving company) of a parent company,
which is often established for the sole purpose of the merger. From the viewpoint of a
parent company, the main advantages of a triangular merger are (i) to avoid the automatic
assumption of liability resulting from its merger with the target company, which would be
desirable especially when the target company is a high-risk enterprise, and also (ii) to
avoid allowing the parent company’s shareholders to exercise their appraisal rights.

It should be noted that, under the Amended KCC, cash-out mergers may not be used in
any consolidation (i.e., the combination of two or more companies into a newly estab-
lished company). Also, the Amended KCC prohibits the use of cash-out mergers in some
other types of corporate restructuring prescribed by the KCC, such as a merger of a spin-
off company into another company (referred to as hup-soo-boon-hal-hap-byung in
Korean).20

Meanwhile, cash-out mergers could help reduce management costs by enabling major-
ity shareholders to squeeze out minority shareholders. Cash-out mergers could also be
utilized as an alternative tool for publically traded companies to be taken private. With
regard to the former, the majority shareholder of a listed company can easily squeeze out
minority shareholders by taking the following sequence of actions: (i) establish an un-
listed, wholly-owned subsidiary; (ii) merge the listed company into the newly established
company; and (iii) pay the minority shareholders’ merger consideration in cash. From the
perspective of a majority shareholder, cash-out mergers can be more advantageous for
squeeze-outs than the “compulsory acquisition right,” which was newly introduced along
with cash-out mergers under the Amended KCC.2! By exercising the “compulsory acqui-
sition right,” a controlling shareholder holding 95 percent or more shares in a Korean
company could require minority shareholders to sell their shares to the controlling share-
holder at a fair price, similar to the minority shareholders’ right to exercise their appraisal
right. As a counterpart to a controlling shareholder’s compulsory acquisition right, mi-
nority shareholders are provided with sellout rights.22 By exercising such rights, minority
shareholders may demand purchase of their shares by being “cashed out” when there is a
controlling shareholder holding more than 95 percent of the shares in a company.

19. Id. art. 523-2.

20. Id.

21. Id. art. 360-24.
22, Id. art. 360-25.
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