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26)

for and have injunctive relief, in any court of the United States having jurisdiction over
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and principles as injunctive relief against threatened conduct that will cause loss or
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granted and a showing that the danger of irreparable loss or damage is immediate, a
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Antitrust injury is injury “of the type the antitrust laws were designed to prevent and
that flows from that which makes the defendants’ acts unlawful.” Brunswick Corp. v.
Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489, 97 S.Ct. 690,50 L.Ed.2d 701 (1977).
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(3) Cargill THZ(1986)30) — B=EFulshel JiEE SXIHEH= =

A 2 o]F Cargill #Z |4, Brunswick g4 el w4
o] axio] E¥olEW A4z &SR oyl A6 A7
AgHE FAH3] 85tk o] APdolAe vl A7) 24s TujAPte) 29 o
Alolzr A AA BA=l 15074 2] AIAE & oh=A 2a7] 248 S|t
Cargill Inc.e] ul= ] =}FAFe] Excel Corporation’} 39 A2l Spencer
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35) Eleanor M. Fox, o< 3 (5 26), 44749.

36) Cargill v. Monfort of Colorado, 479 U.S. 104 (1986).
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o] Bdo] dud A & & dA ¥, AT&T+ 2= T-Mobile 48 E7)
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S TrAIZIEe] o] tigt SXE Wl AFAY T 59L& AR gaE
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(5) & &

45)

46)

A, 283 (i) AT&T7¢ 2007\%1'?—15] 2011 E87kA] o= 4 iPhoneg& EXZFog I ¥ o)X
o= 19] AFYARR] Verizono] 241 #jE-g Fo W 5 A o]EBAAuA IAEL F4A
SmtEZ] tigh FHto] £olst whd, Sprint: 9] 5 Fob 7}%’47\}50 71 A3k ofE
9] iPhone glo] AAFCF 3l 5 YREE olT Al Yyl AYE AosA Ealged
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olFFAZIZIo e EA Aok A7 Y HAYAA HAw dnEd e AfR
AAREZ A 71710 digt Ho] ©S ol E H 5L st wdsigrh ‘”«} o
(F 42), 52-534.

“Where a defendant, by means of anticompetitive conduct, restricts or forecloses a
competitor plaintiff's access to a necessary input, courts have found that the resulting
loss is injury of the type that the antitrust laws were designed to prevent.” ¢+e] o4
(F 42), 504.

oo} |2 2011 11 2. AR, AT&TE 22 8 12. 19. T-Mobile Q1< %718 4115}t
@Atk New York Times, “AT&T Ends $39 Billion Bid for T-Mobile”, 2012. 12. 19.2} 7}A}
2 (http://dealbook nytimes.com/2011/12/19/att-withdraws-39-bid-for-t-mobile/?_php
=true&_type=blogs&_r=0).
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2o] T3 Yukel(non-privileged applicant)®) 9] YmazL 7jEHo=w “A3
2 7z T A (direct and individual concern)” 9] £A] oj ol whz} AAH
tH Treaty on the Functioning of the European Union(#8 A% 7155322,
& “TFEU”, A|263%49) #48}50), o] w] “& %2 P& (direct concern)” ok
o@agre] Aol Jiel EE Wele] WA Yo FFE v Zleffect a

Union act has on the legal status of a person or business)2 2]u]3}15D),

47) Brown Shoe Co., Inc. v. United States, 370 US. 204 (1962). “[tlhe legislative history
illuminates congressional concern with the protection of competition, not competitors,
and its desire to restrain mergers only to the extent that such combinations may tend
to lessen competition.”

48) s agyo] B3 A4 Yk ‘privileged applicant’?} ‘non-privileged applicant’ 2 ¥ 5
=, AxE 7192 AR Member State), %@ﬂﬁ(European Parliament) & 7|#o2A 9]
drE 4“13} HAogA ol5L ol AF glo] S W 28 ANE + AL
7 o ‘:H astele Fxlo] Hgstel Avtdon GHHY HH A5 AVT & YA
7R WYL EIA AsstAU, AT =4 sl AL Aavt 01%%7% Xavier

Lewis, “Standmg of Private Plaintiffs to Annul Generally Applicable European
Community Measures: If the System if Broken, where Should it be Fixed?”, Fordham
International Law Journaly, Vol. 30, Issue 5 (2006), 1499-1501%.

49) 3 Z 9K Treaty establishing the European Community) A|2302.

50) Article 263(4) Any natural or legal person may, under the conditions laid down in the
first and second paragraphs, institute proceedings against an act addressed to that
person or which is of direct and individual concern to them, and against a regulatory
act which is of direct concern to them and does not entail implementing measures.

51) Cases 41-44/70, International Fruit Company v. Commission, 1971 ECR 411.
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52)

53)
54)
55)

56)

57)

dE Bol, ZE £UGAV BA dAE ARS Fusislel AEE OE AAA, g 7
E=3 #‘?J?JZ} ﬁ%—% FE2 B A= UARE A AR AAEA Aol HY
3 o omg AHE HFAE EXE th= deoltt (Case 25/62, Plaumann v.
Commission, 1963 ECR 95).

Case 25/62, Plaumann v. Commission, 1963 ECR 95.

Xavier Lewis, &2 & (3 48), 15019,

“Persons other than those to whom a decision is addressed may only claim to be
individually concerned if that decision affects them by reason of circumstances in which
they are differentiated from all other persons and by virtue of these factors
distinguishes them individually just as in case of the person addressed.” (Case 25/62,
Plaumann v. Commission, 1963 ECR 95)

“Idlirectly affects the legal situation of the individual and leaves no discretion to the
addresses of that measure who are entrusted with the task of implementing it, such
implementation being purely automatic and resulting from Community rules without the
application of other intermediate rules.” Cases C-24/01, C-25/01, Glencore Grain Ltd v.
Commission. para. 43.

Cases 10 & 18/68 Societa Eridania Zuccherifici v Commission (1969), para. 7. “[tlhe
mere fact that a measure may exercise an influence on the competitive relationships
existing on the market in question is not enough to allow any trader in any
competitive relationship with the addressee of the decision to be regarded as directly
and individually concerned by that measure.”
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58) Case T-3/93, Air France v Commission (1994).

59) Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of
concentrations between undertakings. ©]o] i3t 33 742 Council Regulation (EC) No
139/2004 of 20 January 2004 on the control of concentrations between undertakingso]ch.

60) Article 18 (Hearing of the parties and of third persons) 4. Insofar as the Commission
and the competent authorities of the Member States deem it necessary, they may also
hear other natural or legal persons. Natural or legal persons showing a legitimate
interest and especially members of the administrative or management organs of the
undertakings concerned or recognized workers' representatives of those undertakings
shall be entitled, upon application, to be heard.

61) 9ol WE (F 58), para 51.
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(3) SEB/Moulinex AR (2003)
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62) Case T-3/93, Air France v Commission (1994), paras 43-48.

63) Case T-114/02, Babyliss v. Commission (2003).

64) Eleanor M. Fox, &< 3 (3 26), 4569H T=.

65) Kekelekis, The EC Merger Control Regulation: Rights of Defence, 2118 (Liana
Aleshkina, Third Party Right to Appeal Merger Decisions according to EC and Swedish
Rules, Uppsala University Thesis in European Law, Autumn 2007, 18HolA] =jol-g).
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66) B S v|dASTRY gL o Zoh Artice 180 4 In so far as the
Commission or the competent authorities of the Member States deem it necessary, they
may also hear other natural or legal persons. Natural or legal persons showing a
sufficient interest and especially members of the administrative or management bodies
of the undertakings concerned or the recognised representatives of their employees shall
be entitled, upon application, to be heard.
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(2008), FyRolZAUTLS, 310, ’
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Abstract

Can Competitors Challenge the KFTC’s Decision
Approving Mergers in Court?
At Dawn of the Amendment to the Administrative Litigation
Act and Introduction of Injunctive Relief in the MRFTA -

Joonbum Cheon*

South Korea, competitors could not challenge the decisions of the Korea Fair
Trade Commission (“KFTC”) approving mergers in court because the
Administrative Litigation Act (“ALA”) and the Supreme Court’s precedents
had a very narrow definition on the standing of third parties for any claims
against governmental decisions. In the foreign jurisdictions, however,
competitors have standing to claim against mergers which would damage
them after closing. In the United States, Brunswick and Cargill introduced a
concept of “antitrust injury” to determine the standing of the Clayton Act 84
and §16 claims, which is injury of the type the antitrust laws were designed
to prevent and that flows from that which makes the defendants’ acts
unlawful. In a recent case, Sprint, a US district court sustained the plaintiffs’
antitrust injury in a motion to dismiss context on the ground that foreclosing
a competitor’s access to a necessary input with a monopsony power acquired
by the proposed transaction is the type of injury the antitrust laws were
designed to prevent. The court also held that, where private plaintiffs have
successfully pleaded antitrust injury, the fact that they are defendants’
competitors is no bar. In the European Union, competitors, as non-privileged
plaintiffs, can claim against the European Commission (“Commission”)’s
decision to approve mergers only in case they have direct and individual
concern with the decision. Although the European Court of Justice (“ECJ”)
had held that the mere fact that a measure may exercise an influence on the
competitive relationships existing on the market in question is not enough to
allow any trader in any competitive relationship with the addressee of the

* Attorney at law, Shin & Kim.
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decision to be regarded as directly and individually concerned by that
measure, recent EU cowrt precedents show that many competitors with
sufficient interest can file lawsuits against the Commission’s decision in favor
of proposed mergers. Under the current jurisprudence of South Korea which
requires individual, direct and specific interest for third parties to have
standing to claim any government agency’s decisions, competitors may not
challenge approvals to mergers in their relevant market. But under the
proposed bill of the ALA which broadens the standing, competitors are more
likely to successfully file lawsuits or apply for court orders to cease the
proposed mergers. Especially, competitors would have more chance to have
the standing for challenging the regulator’s authorization in court in case that
a proposed merger would raise the concern about exclusionary conducts or
predatory pricing after closing. It would be desirable for sound discussion on
mergers and competition law in South Korea. If the injunctive relief of the
Clayton Act were to be introduced into the Monopoly Regulation and Fair
Trade Act (“MRFTA”), Korea's main antitrust statute, such discussion would
be more vigorous.
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