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Review of the Current Regulation on Intragroup Transactions
and Recommendations to Improve the Regulatory Framework

Chang—Hyun Song & Choong—I1 Cho & Nam—Hoon Kim

Regulation on intragroup transactions should be implemented in a way that
socio —economically desirable transactions are encouraged while those that are
either intended for the personal benefit of a controlling shareholder, or
inefficient, are suppressed. Under this general principle, we have reviewed the
current status and problems of the regulatory schemes under the Commercial
Code and the Monopoly Regulation and Fair Trade Act, and have suggested a
few recommendations to improve such regulatory schemes.

An intragroup transaction is regulated at each stage of the transaction,
i.e., decision—making, public disclosure and execution, and is also subject
to after—the—fact scrutiny. In reality, however, the level of self—regulation
in the private sector through, for example, internal compliance control or
derivative action against directors for breach of fiduciary duty (“Private
Enforcement”), is quite low. For this reason, administrative enforcement by the
Fair Trade Commission (“FTC”) based on imposition of monetary penalty,
issuance of corrective order, etc.(“Administrative Enforcement”), has been
emphasized and, as a result thereof, the FTC has started to regulate matters that
should better be left to the Private Enforcement. New Article 23—2 of the
amended Fair Trade Act that prohibits provision of unjust benefit to
specially —related person is one of the examples. The Fair Trade Act penalizes a
party who transferred wealth through an intragroup transaction, thereby causing
such party to suffer not only economic loss resulting from the wealth transfer
but also monetary penalty. It would be rather equitable to enable such party to
recover the wealth transferred to the other party. However, since it is not easy
to recover transferred wealth under the existing legal schemes such as damage

claims and return of unjust enrichment, legislative action is required to help
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recover the transferred wealth.

Unfair intragroup transactions can be best regulated only when the
Private Enforcement and the Administrative Enforcement are in balance.
For this purpose, it is necessary to create a market environment where the
Private Enforcement is substantially improved by making sure the proper
operation of existing regulatory regime or introducing some new regulatory
measures. In this regard, we recommend initiatives such as effective review and
approval by the board of directors of intragroup transactions, introduction of
double derivative action (in certain limited areas), compensation to person who
initiates a derivative suit, and strengthening judicial review.

On the other hand, the current legislation does not clearly present the
criteria to determine intragroup transactions that are permitted and not
permitted. As a result, there is a risk that companies in a group may elect
to reduce or give up intragroup transactions, which may be efficient from
the socio—economic perspective in consideration of such uncertainty of
regulation. It is necessary to clarify boundaries of permitted intragroup
transactions or to allow intragroup transactions subject to an adequate
compensation to a company suffering losses as a result of such transaction by

enacting a law applicable to such groups.

Keywords: Corporate Group, Intragroup Transaction, Tunneling Practice,
Controlling Shareholder, Article 23—2 of the Fair Trade Act, Public Disclosure,

Derivative Suit



