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Study on Deal Protection Measures

- Mainly on Exclusivity and Breakup fee -
4 ABSTRACT p

Byung-Tae Kim
(Associate, Shin & Kim)

In the context of friendly M&As, targets and potential acquirers often adopt some deal
protection measures predominantly to assure the consummation of the deals. As to deal
protection measures, several legal issues could be raised since they are closely related to
M&A and accordingly may have significant impact on the target and its shareholders.
Basically, the general principles of contract law could apply to deal protection measures,
however, one of the most important issues is to what extent a target’s board of directors
could have discretion or authority in relation to them from the perspective of corporate law.
Considering the essential and positive function of deal protection measures, the target
board’s authority to make decisions on them could be recognized. However, if such
authority is abused or exercised in violation of the target board’s fiduciary duty, therefore,
the exercise of such authority is not in the best interest of the target and its shareholders,
it could trigger some legal problems. Until now, some foreign courts and scholars have
adopted or suggested certain criteria for judicial review of deal protection measures in
connection with the target board's breach of fiduciary duty. Rather than proposing a
uniform standard for such judicial review, this article suggests some factors to be
considered by the court therefor. Also, in the legal analysis of the deal protection measures,
further to the above legal issues, certain substantive regulation or disclosure obligation
under special regulations or securities related regulations, which is applicable to them, and
the particularity of each stage of M&A process need to be taken into account. Moreover,
this article addresses some legal issues arising out of the observance or violation of
contracts relating to deal protection measures. In the end, the foregoing analysis should be
accompanied by two policy considerations, i.e., resolving the tension between corporate and
contract law posed by deal protection measures, and achieving an optimal balance between
directors’ ability to efficiently consummate transactions and protection of the target
shareholders’ rights.

KEY WORD : Friendly M&A, Deal protection measures, No shop(No talk), Breakup fee,
Directors’ duty
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