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6) Mattel Inc, v, Walking Mountain Productions, 353 F.3d 792, 806 (9th Cir, 2003); Rosemont Enterprises,
Inc. v. Random House, Inc.,366 F.2d 303 (2d Cir. 1966); National Rifle Association of America v,
Handgun Control Federation, 15 F.3d 559, 562 (6th Cir, 1994).

7) Acuff-Rose Music, Inc, v, Campbell, 972 F.2d 1429, 1446 (6th Cir, 1992),

8) Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 555-560 (1985).

9) Bond v, Blum, 317 F.3d 385, 394 (4th Cir, 2003),

10) Melville B, Nimmer & David Nimmer, 4 Nimmer on Copyright §13.05[A] (2011),

11) Seltzer, Leon E., “Exemptions and Fair Use in Copyright”, Harvard University Press(1978), p. 24.

12) Universal City Studios v, Sony Corp, of America, 659 F.2d 963 (9th Cir, 1981); Pacific & Southern Co,

v. Duncan, 572 F, Supp. 1186 (N.D. Ga, 1983).
13) Sony Corp. of America v. Universal City Studios, 464 U.S. 417, 455-56 (1984).
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14) Melville B. Nimmer & David Nimmer, Supra(5= 10), at §13.05[Al[1]; Lind, Robert C., Copyright
Law(3rd ed.), Carolina Academic Press(2000), p. 198-208,

15) American Geophysical Union v, Texaco Inc., 60 F.3d 913, 924 (1994).

16) Harper & Row, Publishers, Inc, v, Nation Enterprises, 471 U.S. 539, 562 (1985).

17) Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510, 1522-23 (9th Cir, 1992); American Geophysical
Union v, Texaco Inc., 60 F.3d 913, 922 (2d Cir. 1994).
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18) Sony Corp. of America v. Universal City Studios, 464 U.S., 417, 451 (1984); Acuff-Rose Music v.
Campbell, 972 F.2d 1429, 1436 (6th Cir, 1992).

19) Campbell v, Acuff-Rose Music, 510 U.S. 509, 584 (1994).

20) Id.

21) HYA o] 8ol &g 223 =,

22) Basic Books, Inc, v, Kinko's Graphics Corp., 758 F. Supp. 1522 (S.D.N.Y. 1991),

23) Sega Enterprises Ltd. v, Accolade, Inc., 977 F.2d 1510, 1522-23 (9th Cir. 1992); American Geophysical
Union v, Texaco Inc,, 60 F.3d 913, 921 (2d Cir, 1994).

24) Sony Computer Entertainment, Inc, v, Connectix Corp., 203 F.3d 596, 607 (9th Cir, 2000); American
Geophysical Union v. Texaco Inc., 60 F.3d 913, 921 (2d Cir, 1994).
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25) oA Video Pipeline, Inc, v, Buena Vista Home Entertainment, Inc,, 342 F.3d 191, 198 (3d Cir,
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A YA olgel st At Abeolot,

26) Higgins v. Detroit Educational Television Foundation, 4 F. Supp. 2d 701, 705 (E.D. Mich, 1998).

27) Maxtone-Graham v, Burtchaell, 803 F.2d 1253, 1262 (2d Cir, 1986), cert. denied, 481 U.S. 1059
(1987).

28) UMG Recordings, Inc, v. MP3.com, Inc,, 92 F. Supp. 2d 349, 351 (S.D.N.Y. 2000).

29) A&M Records, Inc, v, Napster, Inc,, 239 F.3d 1004, 1015 (9th Cir, 2001),

30) Wright v. Warner Books, Inc., 953 F.2d 731, 736-37 (2d Cir. 1991).

31) Kelly v, Arriba Soft Corp., 280 F.3d 934, 940 (9th Cir, 2002); Warner Bros., Inc, v. American
Broadcasting Companies, Inc., 523 F. Supp.611 (S.D.N.Y.), affd, 654 F.2d 204 (2d Cir. 1981).

32) Encyclopedia Britannica Educational Corp. v. Crooks, 447 F. Supp. 243 (W.D.N.Y. 1978).
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33) Campbell v, Acuff-Rose Music, 510 U.S. 569, 579 (1994), AHthH Yol =2 Sony Corp. of America
v. Universal City Studios, 464 U.S. 417 (1984) Z-Ad|A A A|3F ‘AY2F2A o]-&(productive use)d} A}k
Aozt & 4 Slot.

34) Leval, Pierre N,, “Toward a Fair Use Standard”, Harvard Law Review, vol 103 no.5(1990), p.1105,
1111,

35) ARALAY A1012E FYARES WE, AFE, S8, 2AH3E, J3l8lE, 5987, rleEAE,
Zopi, fotE, JIE} ARES AN, W, Ei 2% Yoo} o), S} olael JIE AREE xe
sl Z} A Ziz—].'g(a work based upon one or more pre-existing works, such as a translation,
musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art
reproduction, abridgment, condensation, or any other form in which a work may be recast,
transformed, or adapted)ol2t Jelaki glek. oleldt HAALGEBS 2 ALANY 2747 A3}
FAR Aol & 5 Sl

36) Castle Rock Entertainment, Inc, v, Carol Publishing Group, Inc., 150 F.3d 132, 143 (2d Cir, 1998).

37) Blanch v, Koons, 467 F.3d 244, 252 n,2 (2d Cir, 20006),

38) Folsom v, Marsh, 9 F. Cas, 342, 344-45 (C.C.D, Mass, 1841) (No, 4901),

39) wl=r Ay A17F A8 AISE.

40) Campbell v. Acuff-Rose Music, 510 U.S. 569, 579 (1994).
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41) Pierre N. Leval, Supra(F 34).
42) Bill Graham Archives v. Dorling Kindersley Ltd, 448 F.3d 605, 608 (2d Cir, 2006); Elvis Presley

Enterprises, Inc. v. Passport Video, 349 F.3d 622, 628 (9th Cir. 2003).

43) Campbell v, Acuff-Rose Music, 510 U.S, 569, 579 (1994).
44) HYA ol&olgtE APES ARSI olF TAHOlEY Fas A 942 JFsteof stk ==

Pierre N, Leval AFY] 19901 =8-{Supra(F 34))o4 Hx2 AAE AeE H7lE3 td, Gorman,
Eric D., “Appropriate Testing and Resolution: How to Determine Whether Appropriation Art is
Transformative “Fair Use” or Merely an Unauthorized Derivative?*, St. Mary’s Law Journal, v,43
n0,2(2012). p. 289, 324,

45) Campbell v. Acuff-Rose Music, 510 U.S. 569, 579 (1994).
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46) Id. at 584,

47) 1d. at 579,

48) Id, at 583.

49) Acuff-Rose Music v, Campbell, 972 F.2d 1429 (6th Cir, 1992).

50) Castle Rock Entertainment, Inc, v, Carol Publishing Group, Inc., 150 F.3d 132, 141-43 (2d Cir. 1998).
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62) Gaylord v, U.S., 85 Fed. Cl. 59, 68-69 (Fed. Cl. 2008).
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Abstract

Analysis of the Cases regarding the Fair Use Factors in the U.S,
Copyright Law

Song, Jae-Seop

Recently, the general provision of a fair use was introduced in the Copyright Act §35-3
as a ‘'KORUS FTA’ implementing legislation, According to this provision, in determining
whether a use of a copyrighted work is a fair use, four factors shall be considered; (i) the
purpose and character of the use including commercial or non-commercial property, (ii)
the nature and uses of the copyrighted work, (iii) the amount and substantiality of the
portion used in the copyrighted work, (iv) the effect of the use upon the present or
potential market for or value of the copyrighted work, These factors actually follow four
factors of 17 USC §107. The U.S, courts considered the fact that the use was commercial,
the copyrighted work had been unpublished, or the use had likelihood to harm upon an
actual or potential market for the original work as a decisive element against a finding of
fair use for some time, However, courts are now evaluating all four factors according to
the Supreme Court cases and the revision of the Copyright Act. Nevertheless, actually in
many cases, the problem whether secondary use is transformative or not has a tendency
to play a dispositive role in the fair use test. Considering that the purpose of the
Copyright Act is “to promote fair use of works in order to contribute to the improvement
and development of culture and related industries,” the U.S. courts practice of evaluating
all four factors, but especially whether the use is transformative or not, may be a good
reference for construction and application of the Copyright Act §35-3., It is a way to
overcome ambiguity and abstraction of the fair use factors provisions to present more
consistent standard in each case, and to prevent abuse of copyright to restrain on free

speech and free press.
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