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The Monopoly Regulation and Fair Trade Act (“MRFTA”) imposes an
obligation on the Korea Fair Trade Commission (“KFTC”) to review and provide
notice within the statutory merger review period, which is 30 days from the date
of filing. The KFTC may extend the merger review period by an additional 90
days at its discretion. The MRFTA also states that, in the case of a pre—closing
notification, remedial measures should be imposed within the merger review
period. However, there is controversy over the effect of expiration of the
statutory merger review period. According to the current MRFTA, parties to a
merger that is subject to a pre—closing notification may not implement the merger
until it has been approved by the KFTC and are placed in an unstable position
where they must wait for the clearance without fixed time frames. In the case of
a post—closing notification as well, the possibility that remedial measures might
be implemented will likely create an additional problem of uncertainty in the
M&A transaction. An interpretation that the merger review period clause, which
has a direct and substantial effect on the rights and obligations of merger parties,
is simply a directory provision within a governmental agency goes against the
principle of administration under the rule of law. The system of the MRFTA
provisions regarding such a merger review period also has a structure that is not
appropriate if it is a directory provision. When considering these points, the
merger review period clause cannot be read as a simple directory provision, and
the KFTC's remedial measures that exceed the review period should be
considered unlawful.

As the MRFTA prohibits the KFTC from imposing remedial measures after the

merger review period has expired but prohibits merging parties from closing the
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transaction without the KFTC's clearance, it leads to a contradictory result. In
addition to the OECD and ICN, competition authorities in many countries,
including the United States, EU, Japan, Germany, and China, have a system
where a merger is considered as having been granted approval if the statutory
merger review period has expired.. We should consider such legislation and have
a provision in the MRFTA that clearly states that a notified transaction is

considered to have been approved if the merger review period has expired.

{Keywords)

Merger filing, merger review period, legal implication of merger review period,
unlawfulness of remedial measures after the merger review period has expired,
appropriateness of closing a transaction in case the merger review period has
expired, foreign legislation related to merger review period, proposal to amend

the merger review period provision
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